UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, Administrator, et a/

Plaintiffs,
VS.
JEFFREY DERDERIAN, et a/ C.A. No. 04-312-L
Defendants. :
P TIFFS' V.
W ' MOT R TIF T T P A T

Plaintiffs hereby object to Defendants State of Rhode Island and Irving J.
Owens' Motion for Certification and Substitution Pursuant to R.I. Gen. Laws

§ 9-31-12 as set forth in the Memorandum of Law in Support of this Objection.
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By their Attorney: By their Attorney:

L & s C7P8) Zl%wcms
Max Wistow, Esq. (#0330) Mark S. Mandell, Esq. (#0502)
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CERTIFICATION

I hereby certify that an exact copy of the within document was mailed to the
following individuals on this ‘34' day ow, 2004.

Thomas C. Angelone, Esq.

HODOSH, SPINELLA & ANGELONE, P.C.
One Turks Head Place, Suite 1050
Providence, RI 02903

C. Russell Bengtson, Esq.
CARROLL, KELLY & MURPHY

One Turks Head Place, Suite 400
Providence, RI 02903

Gregory L. Boyer, Esq.
170 Westminster Street, Suite 200
Providence, RI 02903-2196

Stephen E. Breggia, Esq.
BREGGIA, BOWEN & GRANDE
395 Smith Street
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Joseph B. Burns, Esq.

ROME McGUIGAN SABANOSH, P.C.
One State Street

Hartford, CT 06103

Mark D. Cahill, Esq.

Eric Bradford Hermanson, Esq.
CHOATE, HALL & STEWART
Exchange Place, 53 State Street
Boston, M 02109

Joseph V. Cavanagh, Jr., Esq.
Kristin E. Rodgers, Esq.
BLISH & CAVANAGH, LLP

30 Exchange Terrace
Providence, RI 02903

Edward M. Crane, Esq.

Deborah Solmor, Esq.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM
333 West Wacker Drive

Chicago, IL 60606



Brian Cunha, Esq.

Karen A. Alegria, Esq.

BRIAN CUNHA & ASSOCIATES
904 Broadway

East Providence, RI 02914

Michael R. Del.uca, Esq.
GIDLEY, SARLI & MARUSAK, LLP
One Turks Head Place, Suite 900
Providence, RI 02903

Anthony F. DeMarco, Esq.

Mark Reynolds, Esq.

REYNOLDS, DEMARCO & BOLAND, LTD
170 Westminster Street, Suite 200
Providence, RI 02903

Gerald C. DeMaria, Esq.

James A. Ruggieri, Esq.
HIGGINS, CAVANAGH & COONEY
The Hay Building

123 Dyer Street

Providence, RI 02903

Marc DeSisto, Esq.
DESISTO LAW

211 Angell Street

P.O. Box 2563

Providence, RI 02906-2563

Stefanie DiMaio-Larivee, Esq.
James Howe, Esq.

GRILLI & DIMAIO

215 Broadway

Providence, RI 02903

Mark P. Dolan, Esq.

Rice Dolan & Kershaw

170 Westminster Street, Suite 900
Providence, RI 02903

Christopher C. Fallon, Jr., Esq.
COZEN O'CONNOR
1900 Market Street
Philadelphia, PA 19103-3508



Stephen P. Fogerty, Esq.
HALLORAN & SAGE, LLP
315 Post Road West
Westport, CT 06880

Mark Hadden, Esq.
68 Kennedy Plaza, Suite 3
Providence, RI 02903

Carl A. Henlein, Esq.

John R. Crockett, III, Esq.

Susan S. Wettle, Esq.

FROST BROWN TODD

400 West Market Street, 32™ Floor
Louisville, KY 40202-3363

Edward T. Hinchey, Esq.
Curtis R. Diedrich, Esq.
SLOANE & WALSH, LLP
Three Center Plaza
Boston, MA 02108
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111 Huntington Street
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Bruce P. Keller, Esq.
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Fred A. Kelly, Jr., Esq.
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One Citizens Plaza, Suite 700
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30 Cottage Street
Brockton, MA 02310
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ZIZIK, POWERS, O'CONNELL,
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40 Westminster Street, Suite 201
Providence, RI 02903

Ronald Langlois, Esq.
Lauren D. Wilkins, Esqg.
SMITH & BRINK

One State Street, Suite 400
Providence, RI 02908

Faith A. LaSalle, Esq.

LAW OFFICES OF FAITH A. LASALLE
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Providence, RI 02903

James R. Lee, Esq.

Department of Attorney General
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Providence, RI 02903

Thomas W. Lyons, Esq.
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222 Richmond Street, Suite 208
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Richard W. MacAdams, Esq.
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10 Dyer Street, Suite 400
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Mark S. Mandell, Esq.
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Pittsburgh, PA 15219
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Howard A. Merten, Esq.
Eric M. Sommers, Esq.
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JOHN NAZZARO LAW OFFICES
164 Hempstead Street

New London, CT 06320

Mark T. Nugent, Esq.

Paul Sullivan, Esq.
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121 South Main Street, Suite 600
Providence, RI 02903

J. Renn Olenn, Esq.
OLENN & PENZA, LLP
530 Greenwich Avenue
Warwick, RI 02886

Mark K. Ostrowski, Esq.
Jose M. Rojas, Esq.
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One Constitution Plaza
Hartford, CT 06103-1919

Stephen M. Prignano, Esq.
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Mark D. Tourgee, Esq.
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2500 One Liberty Place
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Scott J. Tucker, Esq.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, Administrator, et a/

Plaintiffs,
VS.

JEFFREY DERDERIAN, et a/ C.A. No. 04-312-L

Defendants. :
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INTRODUCTION

Plaintiffs hereby object to the State of Rhode Island's motion for an order
removing Irving J. Owens and substituting the State of Rhode Island in his place, in
the case at bar.

ARGUMENT

The State of Rhode Island's motion pursuant to R.I. Gen. Laws § 9-31-12(b)
is premature at this time and should be denied. R.I. Gen. Laws § 9-31-12 provides
as follows:

(a) The state reserves the right to determine whether or not it will
indemnify any employees defended pursuant to §§ 9-31-8 - 9-31-11,
if a judgment is rendered against the employee.

(b) Upon certification by the court in which the tort action against a
state employee is pending that (1) the defendant employee was acting
within the scope of his or her office or employment when the claim
arose, and (2) the claim does not arise out of actual fraud, willful

misconduct, or actual malice by the employee, any civil action or
proceeding commenced upon the claim under this statute shall be



deemed to be an action or proceeding brought against the state under
the provisions of this title and all references thereto, and the state
shall be substituted as the party defendant.

It is clear that to effectuate the substitution that the State seeks, this Court
must certify that Owens was acting within the scope of his employment and that
Plaintiffs' claims do not arise as a result of Owens' actual fraud, willful misconduct,
or actual malice. Without the benefit of any discovery, a substitution is premature
at this time. In addition, Plaintiffs assert that this substitution, based on
"certification" of findings of facts by a court before discovery or trial, would violate
their state constitutional right to a trial by jury.

CONCLUSION

For the reasons set forth herein, Plaintiffs respectfully request that the State

of Rhode Island's motion pursuant to R.I. Gen. Laws § 9-31-12(b) be denied.
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